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O.A.No.30/2019

MAHARASHTRA ADMINISTRATIVE TRIBUNAL

NAGPUR BENCH NAGPUR

ORIGINAL  APPLICATION NO. 30/2019(D.B.)

Ashok Anil SikdarAged about 42 years.,Occu: Service: R/o. Plot No.3, SananeLayout, Jaitala, Nagpur-36.
Applicant.

Versus

1) State of Maharashtra, throughDepartment of HomeMinistry Mantralaya, Mumbai-32.2) Director General of Police, State ofMaharashtra, Shahid BhagatsinghRoad, Kulaba, Mumbai.3) Commandant, State Reserve PoliceForce, Group No.-13, Vadsa(Desaiganj), Dist. Gadchiroli,Camp at Nagpur.
Respondents

_________________________________________________________Shri P.B.Patil, Ld. Counsel for the applicant.Shri M.I.Khan, Ld. P.O. for the respondents.
Coram:- Hon’ble Shri Shree Bhagwan, Vice-Chairman and

Hon’ble Shri M.A.Lovekar, Member (J).
Dated: - 24 th June 2022.
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JUDGMENT

Per :Member (J).

Judgment is reserved on 17th June, 2022.

Judgment is pronounced on 24th June, 2022.

Heard Shri P.B.Patil, learned counsel for the applicant and ShriM.I.Khan, learned P.O. for the respondents.2. In this application notice dated 29.10.2018 (Annexure A-10)issued by respondent no.3 calling upon the applicant (and others) tofurnish Caste Validity Certificate till 27.01.2019 is impugned.  Theimpugned notice further states that failure to comply with thisdirection would lead to discharge from service forthwith as providedunder Section 10 of the Maharashtra Scheduled Castes, ScheduledTribes, De-notified Tribes (Vimukta Jatis), Nomadic Tribes, OtherBackward Classes and Special Backward Category (Regulation ofIssuance and Verification of ) Caste Certificate Act, 2000 (hereinafterreferred to as “The Act” ).3. Case of the applicant is as follows.Family of the applicant migrated to West Bengal from EastPakistan as Refugees in 1964. In 1971 they shifted from West Bengalto Bahadarpur, Tehsil Chamorshi, (now) District Gadchiroli(Annexure A-1 & A-2, respectively).  In 1994, after passing S.S.C.
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examination the applicant registered his name with EmploymentExchange from whom he received a call letter to appear forrecruitment to the post of Armed Police Constable in S.R.P.F..  In hisSchool Leaving Certificate (Annexure A-4) his caste was recorded as
“Namosudra” which was in the list of Scheduled Castes in the Stateof West Bengal.  It was not, however, included in the list of ScheduledCastes in the State of Maharashtra.   Hence, there was no question ofthe applicant submitting Caste Certificate as he was not entitled toclaim benefits of reservation in the State of Maharashtra. The caste
“Namosudra” was not included in the Constitution Scheduled CastesOrder, 1950 (Annexure A-5) or the list of Scheduled Castes for theState of Maharashtra prepared as per the amendment of 1976(Annexure A-6).   By order dated 09.09.1997 (Annexure A-7) theapplicant was appointed to the post from Open Category and postedat Jalna.  In July, 2013 the applicant was called upon to furnish CasteValidity Certificate.  He gave reply to this communication by affidavit(Annexure A-8) dated 24.07.2013.  He received identicalcommunication in September, 2017  and gave reply (Annexure A-9)dated 13.09.2017 as to why there was no question of submittingCaste Validity Certificate as the caste to which he belonged was notrecognised as a Scheduled Caste in the State of Maharashtra.  The
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applicant was not appointed even initially to the post earmarked forSC Category.   Obviously, this could not have been done in any casebecause in the State of Maharashtra “Namosudra” is not notified as aScheduled Caste. In these facts rigours Section 10 of the Act couldnot have been attracted.  Consequently, the impugned order cannotbe sustained. Hence, this application for following reliefs-
(a) quash and set aside the impugned show cause notice

Dt. 29 Dec, 2018 issued by respondent No.3

Commandant S.R.P.F. Group-13 at Annexure-A-10 with

further declaration that the provisions of Section-10 of

Maharashtra Act No.XXIII/2021 are not attracted in

the present case, therefore no action can be taken

against applicant on basis of said section and the G.Rs

issued on basis of the same;

(b) hold and declare that the appointment of applicant

cannot be treated against Schedule Caste Category

and the action of respondent issuing impugned show

cause notice Dt.29.12.2018 is void and illegal;

(c) allow this application with cost;

(d) grant any other suitable relief to which the applicant

is entitled in the facts and circumstances of the

present case.

4. Reply of respondent no.3 is at p.p. 48 to 57.  He has resisted theapplication on the following grounds.
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The applicant made a representation (Annexure R-3-I) dated07.04.2006 staking a claim to promotional post reserved forScheduled Caste.  He was also promoted.  This fact is suppressed byhim. Entry in his service book (Annexure R-3-II) falsifies stand of theapplicant that he was not appointed initially against the postreserved for Scheduled Caste candidates. In the order ofappointment Caste of the applicant is mentioned as “Namosudra”(S.C.) (Annexure R-3-III). In a meeting of Selection Committee dated18.03.2006, minutes of which are at Annexure R-3-IV, name of theapplicant was considered for the promotional post of Naik PoliceConstable.  The Committee decided to get the caste of the applicantverified from the Scrutiny Committee.  After consideringreply/representation dated 07.04.2006 given by the applicant he waspromoted to the post of Naik Police Constable by order (Annexure R-3-VII). He was further promoted by order dated 30.12.2014(Annexure R-3-VIII) for a period of eleven months on certainconditions.  By communication dated 11.12.2018 (Annexure R-3-VIIII) respondent no.2 directed all the concerned offices to obtainCaste Validity Certificate from the concerned employees.  This was inaccordance with GRs dated 12.12.2011 and 18.05.2013, and alsovarious provisions of the Act which provide for termination of
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services if Caste Certificate is found to be invalid.  In this backgroundthe impugned notice dated 29.12.2018 (Annexure R-3-XI) was issuedwhich is just and proper.5. It is not in dispute that caste of the applicant is “Namosudra”which is notified as a Scheduled Caste in West Bengal but not inMaharashtra. It follows that there was no question of the applicantstaking any claim to appoint him on a post reserved for ScheduledCaste, in the State of Maharashtra. Mere mention of caste in thedocuments furnished by the applicant while applying for the postcould not have automatically led to the conclusion that he wasseeking appointment from reserved category (S.C.).  It is thecontention of the applicant that he was appointed to the post fromOpen Category and this was the reason why in the order ofappointment there was no condition precedent calling upon theapplicant to furnish Caste Validity Certificate.   Contention of therespondents, on the other hand, is that the applicant was appointedfrom the reserved category of Scheduled Caste.  According to them,this will become apparent from the entry taken in his service book(Annexure R-3-II). It is a matter of record that this entry states thatcaste of the applicant is “Namosudra” about which there is nodispute. The entry further states that it is a Scheduled Caste.  In the
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State of Maharashtra this caste is not notified as a Scheduled Caste. Itis the contention of the applicant that this entry was mechanicallytaken on the basis of entry to the said effect made in his SchoolLeaving Certificate (R-3-IV). Prima facie, we find merit in thissubmission. Merely on the basis of abovereferred entry, withoutanything more, it cannot be concluded that appointment of theapplicant was made on the post reserved for Scheduled CasteCategory.  It may be reiterated that benefit of reservation could nothave been claimed by the applicant in the State of Maharashtra norcould it have been extended to him by the State of Maharashtra sincethe caste to which he belongs is not notified as a Scheduled Caste inthe State of Maharashtra.6. The respondents have relied on the representation dated07.04.2006 made by the applicant (Annexure R-3-I).   In thisrepresentation the applicant stated -
Ekk-lekns’kd dk;kZy; vkns’k dzekad vkLFkk1@tsLVrk lqph @2593 @05 ukxiwj

fnukad 21-05-2005 vUo;s tsLVrk ;knh daiuh dk;kZy;kr vkysyh vlqu eyk daiuh

dk;kZy;krwu iksyhl f’kikbZ ;kps tsLVrk uqlkj ;knhr ek>k vuqdze ua-121 vlqu ek>h

tkr ueks’kqnz ¼,l-lh-½ vkgs- ijarq eyk inksUurh e/kqu oxGwu ekÖ;kis{kk tsLVrk ;knhr

vuqdze ua-137] ¼egkj ,l-lh-½ o vuqdze ua-146 ¼egkj ,l-lh-½ ;kauk ukbZd liksf’k

inkph inksUurh feGkysyh vkgs-

Ekk>h cnyh rkjh[k 20-09-1997 vlqu lnj deZpk&;kpk tsLVrk ;knhis{kk

ek>k ua- R;kP;kis{kk oj vkgs vkf.k tkr i.k ueks’kqnz ,l-lh-vkgs- ijarq eyk ukbZd liksf’k

inksUurh e/kqu oxG.;kr vkysys vkgs-
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dfjrk Jhekuth tsLVrk ;knhuqlkj U;k; feGqu eyk ukbZd liksf’k inksUurh

feG.;kl uez fouarh-7. On 18.03.2006 meeting of Selection Committee was held toconsider issue of promotion.  Minutes of this meeting are at AnnexureR-3-VI. These minutes state-
1-vuqlqfpr tkrh %& 4 ins

1-v-dz-89 liksf’k@307 ih-ih-manhjokMs] tkr&egkj

2-v-dz-94 liksf’k@305 ih-,y-lgkjs] tkr&egkj

3- v-dz-104 liksf’k@319 vs-vs-fldnkj] tkr&ueks’kqnz

4- v-dz-107 liksf’k@366 ,u-,l-HkSlkjs] tkr&egkj

5- v-dz-113 liksf’k@344 Mh-,u-tuca/kq] tkr&egkj

mijksDr deZpk&;kaiSdh v-dz-3 ojhy deZpkjh ;kaph tkr ueks’kqnz vlqu egkjk"Vª

jkT;kr vuqlqfpr tkrhr gh tkr eksMr ukghr- R;keqGs izFke R;kaps tkrhph tkr

iMrkG.kh iFkdkdMwu iMrkG.kh dj.;kr ;sowu tkr iMrkG.kh iFkdkps vfHkizk; @

izek.ki= izkIr >kY;kuarj R;kauk inksUurh ns.;kpk fopkj dj.;kr ;sbZy-8. Thereafter, by order dated 26.12.2006 (Annexure R-3-VII) theapplicant was promoted to the post of Naik Police Constable.  Theorder is as under-
;k dk;kZy;kps vkns’k dz- vkLFkk&1@inksUurh@1770@06] fn-3@4@06 vUo;s ;k

xVkrhy ukiksf’k inkoj inksUurh ns.;kr vkyh- R;ke/;s [kkyhy liksf’k ;kauk inksUurh

ns.;kr vkysyh ulY;kus [kkyhy liksf’k ;kauk fn-3-4-06 iklqu ukiksf’k inkoj inksUurh

ns.;kr ;sr vkgs-
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1- liksf’k@145 ,-,p-tk;Hkku oatkjh] Hkt¼d½ ¼Hktd½ l/;k izfrfu;qDrhoj] ’kL=

fujh{k.k ’kk[kk] iq.ks-

2- liksf’k@319 vs-vs-fldnkj] ueks’kqnz ,l-lh- ¼,l-lh-½9. In the month of July, 2013 the Department called upon theapplicant to furnish his Caste Validity Certificate of S.C. category.  Tothis communication the applicant gave reply (Annexure A-8) onaffidavit stating therein-
1- ek>h o ek>s dqVqackph tkr ^^ueks’kqnz** vkgs- ijarq ’kkGsr uko ?kkyrkuk ekÖ;k

ikydkauh ^^ueks’kqqnz ¼,l-lh-½** gh tkr pqdhus uksanfoysyh gksrh- rh pqdhph

vlwu eh ^^ueks’kqnz** ;k tkrhpk vkgs-

2- eh fnukad 20-09-1997 jksth egkjk"Vª iksyhl nykr iksyhl f’kikbZ ;k inkoj

fu;qDr >kyks- ek>s cgknqjiqj izkFkfed ’kkGk] xMfpjksyh] ;kaph ’kkGk uksan

jftLVj ^^ueks’kqqnz ¼,l-lh-½** gh tkr uewn vlY;kus eh lq/nk ^^ueks’kqqnz**

tkrhpkp vkgs-

3- ek>k ^^ueks’kqqnz ¼,l-lh-½** tekrhpk nkok eh ;k izfrKki=kn~okjs ijr ?ksr vlqu

eh vkrk ^^ueks’kqqnz** gh tkr egkjk"Vª jkT;kP;k th-vkj- e/;s vfLrRokr ukgh-

Eg.kqu ;k tkrhpk tkr izek.ki= vkf.k tkr oS/krk izek.ki= cuq ’kdr ukgh-

4- ek>s oMhy gs iqohZps if’pe caxkyps vlqu rs lu 1964 e/;s Hkkjrke/;s vkys-

rlsp egkjk"Vª jkT;kr ftYgk xMfpjksyh] xkao cgknqjiqj ;k fBdk.kh 1964 iklqu

dk;e jfgoklh vkgs-

5- if’pe caxkye/;s ueks’kqnz gh tkr vlqu egkjk"Vªkr ,l-lh-ukgh rj [kqY;k

izoZxkr ;sr vkgs- ek>k tUe fn-06-05-1977 jksth >kysyk vlqu egkjk"Vª

jkT;krhy xkao cgknqjiqj] ftYgk xMfpjksyh ;sFks >kyk- eh [kqY;k izoZxkr ;sr

vlY;keqGs tkrhps izek.ki= fdaok tkr oS/krk izek.ki= fdaok dks.krkgh dkxni=

lknj d# ‘kdr ukgh- dfjrk ek>k [kqyk izoxZ vlY;kus izfrKki= fygqu nsr

vkgs-
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10. Thereafter, by order dated 30.12.2014 (Annexure R-3-VIII) theapplicant was promoted to the post of Armed Police Hawaldar.  Inthis order it was stated-
jkT; jk[kho iksyhl cy xV dz-13 ukxiwj ;kaps vkLFkkiusojhy [kkyhy l’kL= iksyhl

ukbZd ;kauk osruJs.kh #i;s 5200&20200 + xzsM is 2400 + fo’ks”k osru #-560@& e/;s ;k

vkns’kkps fnukadkiklwu l’kL= iksyhl gokynkj inkoj fuOoG rkRiqqjR;k Lo#ikr 11 efgU;kP;k

dkyko/khlkBh [kkyhy vVhP;k vf/ku jkgwu inksUurh  ns.;kr ;sr vkgs-

v-dz- gqn~nk c-u- uko l/;kph use.kqd inksUurhuarjph use.kqd

1 Ukkiksf’k 319 v’kksd fldnkj ,lih;q ¼izfrfu;qDrh½ ,lih;q ¼izfrfu;qDrh½

2 Ukkiksf’k 206 i=q okeu gsMkÅ lh  daiuh lh daiuh

3 Ukkiksf’k 133 Lkk/kq <ksyq xkoMs bZ daiuh bZ daiuh

vVh %&

1½ fg inksUurh fuOoG rkRiqjR;k Lo#ikph vlwu vkiY;kis{kk ts"B deZpk&;kauh tkr

oS/krk izek.ki= lknj dsY;koj fdaok rs inksUurh dfjrk ik= BjY;koj rh vkiksvki

laiq"Vkr ;sbZy Eg.ktsp mijksDr ueqn deZpk&;kauk R;kaps ewG iksyhl ukbZd inkoj

inkour dj.;kr ;sbZy-

2½ x x x x x

3½ x x x x x

4½ x x x x x

5½ x x x x x11. So far as order of promotion dated 30.12.2014 is concerned,before it was passed the applicant had explicitly stated on affidavit(Annexure A-8) that his caste being “Namosudra”, he was notentitled to get benefit of reservation in the State of Maharashtra.
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12. So far as previous order of promotion of the applicant dated26.12.2006 (which was made effective from 02.04.2006) isconcerned, the Selection Committee was aware even then that casteof the applicant i.e. “Namosudra” did not fall under the category ofScheduled Caste in the State of Maharashtra.13. It was submitted by Shri. P.B.Patil, learned Advocate for theapplicant that in the facts and circumstances of the case the ratio ofthe judgment of the Bombay High Court delivered 25.06.2015

(Kalkatu son of Rajendra Mujumdar versus State of Maharashtra

and Others ) (Annexure A-11) will squarely apply.  In this case thepetitioner belonged to “Namosudra” which is notified as a ScheduledCaste in the State of West Bengal but not so notified in the State ofMaharashtra. He was appointed against a post reserved forScheduled Caste. He worked for almost 22 years.  It was found that hewas not guilty of suppression of any material fact.  It was held that forhis appointment on a post reserved for Scheduled Caste his employerwas more at fault.  In these facts, the High Court held that he wasentitled to limited relief of protection of his services by consideringhim as a candidate belonging to Open/General category for allpurposes including promotional benefits, and benefits received by
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him on account of erroneous treatment as a person belonging toreserved category were liable to be recovered / withdrawn.14. The respondents, on the other hand, have relied on
“Chandrabhan versus State of Maharashtra and Others (2021) 9

Supreme Court Cases 804.” In this case inter-alia Section 10 of theAct and ratio laid down in Food Corporation of India versus

Jagdish Balaram Bahira (2017) 8 SCC 670 were considered.Section 10 of the Act reads as under-
10. Benefits secured on the basis of false caste

certificate to be withdrawn.     (1) Whoever not being a

person belonging to any of the Scheduled Castes, Scheduled

Tribes, De-notified Tribes (Vimukt Jatis), Nomadic Tribes,

Other Backward Classes or Special Backward Category

secures admission in any educational institution against a

seat reserved for such castes, tribes or classes, or secures

any appointment in the Government, local authority or in

any other company or cooperation, owned or controlled by

the Government or in any Government-aided institution or

cooperative society against a post reserved for such castes,

tribes or classes by producing a false caste certificate shall

on cancellation of the Caste certificate by the Scrutiny

Committee, be liable to be debarred from the concerned

educational institution, or as the case may be, discharged

from the said employment forthwith and any other benefits

enjoyed or derived by virtue of such admission or



13

O.A.No.30/2019

appointment by such person as aforesaid shall be

withdrawn forthwith.

(2) Any amount paid to such person by the

Government or any other agency by way of Scholarship,

grant, allowance or other financial benefit shall be

recovered from such person as an arrears of land revenue.

3) x x x

4) x x xFollowing observations made in the case of Jagdish (supra)were also relied upon.
The regime which obtained since 2-9-1994 under

the directions in Madhuri Patil [Madhuri Patil v. Commr.,
Tribal Development, (1994) 6 SCC 241 : 1994 SCC (L&S)
1349] was granted a statutory status by the enactment of
Maharashtra Act 23 of 2001. Section 7 provides for the
cancellation and confiscation of a false caste certificate
whether it was issued before or after the commencement of
the Act. The expression “before or after the commencement
of this Act” indicates that the Scrutiny Committee
constituted under Section 6 is empowered to cancel a caste
certificate whether it was issued prior to 18-10-2001 or
thereafter. Section 10 which provides for the withdrawal of
benefits secured on the basis of a false caste certificate
which is withdrawn is essentially a consequence of the
cancellation of the caste certificate. Where a candidate has
secured admission to an educational institution on the basis
that he or she belongs to a designated reserved category
and it is found upon investigation that the claim to belong to
that category is false, admission to the institution
necessarily falls with the invalidation of the caste
certificate. Admission being founded on a claim to belong to
a specified caste, tribe or class, it is rendered void upon the
claim being found to be untrue. The same must hold in the
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case of an appointment to a post. Therefore, the absence of
the words “before or after the commencement of this Act”
in Section 10 makes no substantive difference because a
withdrawal of benefit is an event which flows naturally and
as a plain consequence of the invalidation of the claim.
Moreover, as we have seen even prior to the enactment of
the State legislation, the benefit which was secured on the
basis of a caste claim was liable to be withdrawn upon its
invalidation. The Act has hence neither affected vested
rights nor has it imposed new burdens. The Act does not
impair existing obligations in Sections 7 and 10.

It was held by relying on the aforequoted observation in thecase of Jagdish (supra)-
The conclusions arrived at by this Court in Jagdish

Balaram Bahira are thus clear that the impact of the

legislation which came into effect on 17-10-2001 must have

full and unhindered effect and operation.

15. The respondents have further relied on the “Pradeep Singh

S/o Chatrapalsingh Chandel versus State of Maharashtra and

three others) (judgment dated 19.11.2019 delivered by this Bench inO.A.No.858/2018. In this case the facts were as follows-
4. The applicant received letter dated 23/1/2003

issued by the respondent no.4. By this letter the applicant

was called upon to produce his Caste Certificate for

verification by the Caste Scrutiny Committee. The applicant

submitted his Caste Certificate in the year 2007 and
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informed that his Caste was “Thakur” and he was member of

Scheduled Tribe (S.T.). The Caste Certificate of the applicant

was verified by the Caste Scrutiny Committee and the Caste

Scrutiny Committee invalidated the Certificate informing

that the applicant was not member of Scheduled Tribe (S.T.).

The respondent no.3 issued a show cause notice to the

applicant dated 25/7/2017. It was mentioned that the

applicant was appointed on a post reserved for the S.T. and

the Caste Scrutiny Committee invalidated the Caste

Certificate of the applicant, therefore, the applicant was

called upon to show cause why his services should not be

terminated. It is contention of the applicant that thereafter

the impugned order Annex-A-1 came to be passed and his

services were terminated by the respondent no.1.The respondents have also relied on the judgment dated08.04.2019 delivered by this Bench in O.A.No.761 of 2017 (Rajashri

Shekhar Selukar versus State of Maharashtra and two others). Inthis case the applicant was appointed on 29.05.1999 as AccountsOfficer, Group-B on being recommended by M.P.S.C., on the postreserved for Scheduled Tribe. She was asked to submit her CasteValidity Certificate.  She failed to do so.  Therefore, order of hertermination was passed.  She challenged it by filing the O.A..  Whiledismissing the O.A. this Tribunal relied on paras 46 and 49 in the caseof Jagdish (supra) which read as under-
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Para 46 “Those for whom the Constitution has made special

provisions are as a result ousted when an imposter who does not

belong to a reserved category is selected. The fraud on the

constitution precisely lies in this. Such a consequence must be

avoided and strigent steps be taken by the Court to ensure that

unjust claims of imposters are not protected in the exercise of

jurisdiction under Article 142. The nation cannot live on a lie.

Courts play a vital institutional role in preserving the rule of law.

The judicial process should not be allowed to be utilised to protect

the unscrupulous and to preserve the benefits which have accrued

to an imposter on the specious plea of equity. Once the legislature

has stepped in, by enacting Maharashtra Act XXIII of 2001, the

power under Article 142 should not be exercised to defeat

legislative prescription. The Constitution Bench in Milind spoke on

28 November, 2000. The state law has been enforced from 18

October 2001. Judicial directions must be consistent with law.

Several decisions of two Judge Benches noticed earlier , failed to

take note of Maharashtra Act XXIII of 2001. The directions which

were issued under Article 142 were on the erroneous inarticulate

premise that the area was unregulated by statute. Shalini noted

the statute but misconstrued it.”

Para 49 “We do not find any merit in the submission which

has been urged on behalf of the persons whose castes/tribes

claims have been invalidated that Maharashtra Act XXIII of 2001

cannot apply to admissions or appointments which were made

prior to the date on which the Act came into force.”
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16. The respondents have also relied on “Chairman and

Managing Director of Food Corporation of India and Other versus

Jagdish Balaram Bahira and others (2017 (4) Mh.L.J. 898)We have reproduced portions of this judgment while referringto the cases of “Chandrabhan” and “Rajashri” (supra).The respondents also want place reliance on the followingobservation in the case of Jagdish (supra).48. The Full Bench judgment of the Bombay High Court in
Arun Sonune (supra) has essentially construed the
judgments in Kavita Solunke (supra) and in Shalini (supra)
as having impliedly overruled the earlier Full Bench
judgments in Ganesh Rambhau Khalale and Ramesh
Kamble. In view of the conclusion which we have arrived at
in regard to the earlier decisions rendered by the two Judge
Benches in Kavita Solunke (supra) and Shalini (supra), we
are unable to subscribe to the view expressed by the Full
Bench in Arun Sonone (supra). The judgment of the Full
Bench of the Bombay High Court in Arun Sonone (supra)
holds that (i) mere invalidation of the caste claim by the
Scrutiny Committee would not entail the consequences of
withdrawal of benefits or discharge from employment or
cancellation of appointments that have become final prior
to the decision in Milind (supra) on 28 November 2000; (ii)
the benefit of protection in service upon invalidation of the
caste claim is available not only to persons belonging to
Koshti and Halba Koshti but is also available to persons
belonging to the special backward category on the same
terms. The High Court has even gone to the extent of holding
that the decision in Milind (supra) was in the nature of
prospective overruling of the law which was laid down by
the Bombay High Court. The above view of the Bombay High
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Court is clearly unsustainable. Neither the judgment in
Milind (supra) nor any of the judgments of this Court which
have construed it have held that Milind (supra) was an
exercise in prospective overruling. The High Court was in
error in holding so. The decision of the Full Bench in Arun
Sonone (supra) is unsustainable. The Full Bench had
evidently failed to notice that cases where the protection
was granted by this Court following the invalidation of a
caste claim was in exercise of the power conferred by Article
142 of the Constitution, depending upon the facts and
circumstances of each case. The jurisdiction under Article
142 is clearly not available to the High Court in the exercise
of its jurisdiction under Article 226. The High Court erred in
arrogating that jurisdiction to itself.

17. The impugned notice dated 29.12.2018 (Annexure A-10) hadcalled upon the applicant (and others) to furnish Caste ValidityCertificate.  In the last para of this order it is stated-
dfjrk vki.kkl ;k uksVhl}kjs dGfo.;kr ;srs dh] vki.k fnukad&27@01@2019

i;Zar tkr oS/krk izek.ki= ;k dk;kZy;kl lknj djkos- fnysY;k fnukadkl vki.k tkr oS/krk

lknj u dsY;kl egkjk"Vª vuqlwfpr tkrh] vuqlwfpr tekrh] foeqDr tkrh] HkVD;k

tekrh ] brj ekxkl oxZ o fo’ks"k ekxkloxZ ¼tkrhps izek.ki= ns.;kps o R;kaP;k

iMrkG.khps fouh;eu½ vf/kfu;e&2000 e/khy dye&10 uqlkj vkiyh lsok lekIr

dj.;kph dk;Zokgh dj.;kr ;sbZy] ;kph uksan ?;koh-18. The crux of the matter is whether Section 10 of the Act wouldbe attracted in the facts of the case.  Relevant portion of Section 10 ofthe Act reads as under-
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------- or secures any appointment in the Government, local

authority or in any other company or cooperation, owned or

controlled by the Government or in any Government-aided

institution or cooperative society against a post reserved for such

castes, tribes or classes by producing a false caste certificate.

19. There is no conclusive material on record to hold that byproducing Certificate of Caste the applicant secured appointment tothe post reserved for such caste.  He could not have prima facie, doneso because the caste to which he belongs is not notified as aScheduled Caste in the State of Maharashtra.  Before he waspromoted by orders dated 26.12.2006 and 30.12.2014 the concernedauthorities were fully aware about his caste and that it was notnotified as a Scheduled caste in the State of Maharashtra.  Yet, theauthorities proceeded to promote him.20. All these circumstances taken together lead us to conclude thatthere is no irrefutable material to hold that in the instant case Section10 of the Act is attracted.  In the absence of such material it would notbe just and proper to allow the respondents to proceed under Section10 of the Act  because consequence of this provision is rather drastic.As a result, the impugned notice dated 29.10.2018 (Annexure A-10)cannot be sustained, and the same is quashed and set aside qua theapplicant.  It is, however, made clear that if the respondents, after
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conducting proper scrutiny of the entire material on the record,including whether the initial appointment of the applicant was madeagainst a post reserved for Scheduled Caste,  why and how he waspromoted twice presumably against the post reserved for aScheduled Castes candidate in spite of having knowledge that thecaste to which he belongs is not notified as a Scheduled Caste in theState of Maharashtra, come to the conclusion that Section 10 of theAct is attracted in this case, they would be at liberty to take necessarysteps against the applicant as provided thereunder. The Originalapplication is allowed in these terms and C.A. is disposed of with noorder as to costs.
(M.A.Lovekar) (Shree Bhagwan)Member (J) Vice Chairman
Dated – 24/06/2022
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